AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§85.3-1

§85.3-1 Contents of a request for
health hazard evaluation.

Each request for health hazard eval-
uation shall contain:

(a) The requester’s name, address,
and telephone number, if any.

(b) The name and address of the place
of employment where the substance or
physical agent is normally found.

(c) The specific process or type of
work which is the source of the sub-
stance or physical agent, or in which
the substance or physical agent is used.

(d) Details of the conditions or cir-
cumstances which prompted the re-
quest.

(e) A statement, if the requester is
not the employer, that the requester is:

(1) An authorized representative or
an officer of the organization rep-
resenting the employees for purposes of
collective bargaining; or

(2) An employee of the employer and
is authorized by two or more employ-
ees employed in the same place of em-
ployment to represent them for pur-
poses of these Acts (each such author-
ization shall be in writing and a copy
submitted with the request for health
hazard evaluation); or

(3) One of three or less employees em-
ployed in the place of employment
where the substance or physical agent
is normally found.

(f) A statement indicating whether or
not the name(s) of the requester or
those persons who have authorized the
requester to represent them may be re-
vealed to the employer by NIOSH.

(g) The following supplementary in-
formation if known to the requester:

(1) Identity of each substance or
physical agent involved;

(2) The trade name, chemical name,
and manufacturer of each substance in-
volved;

(3) Whether the substance or its con-
tainer or the source of the physical
agent has a warning label; and

(4) The physical form of the sub-
stance or physical agent, number of
people exposed, length of exposure
(hours per day), and occupations of ex-
posed employees.

NoOTE: NIOSH has developed two forms en-
titled ‘“‘Request for Health Hazard Evalua-
tion” and ‘“Request for Mining Health Haz-
ard Evaluation” to assist persons in request-
ing evaluations. The forms are available

42 CFR Ch. I (10-1-11 Edition)

upon request from the offices listed in
§85.3(a) (1) and (2) or from the Regional Con-
sultant for Occupational Safety and Health
in any Regional Office of the Department of
Health and Human Services.

[45 FR 2653, Jan. 14, 1980]

§85.4 Acting on requests.

(a) Upon receipt of a request for
health hazard evaluation submitted
under this part, NIOSH will determine
whether or not there is reasonable
cause to justify conducting an inves-
tigation.

(b) If NIOSH determines that an in-
vestigation is justified, a NIOSH officer
will inspect the place of employment,
collect samples where appropriate, and
perform tests necessary to the conduct
of a health hazard evaluation, includ-
ing medical examinations of employ-
ees.

(c) If NIOSH determines that an in-
vestigation is not justified, the re-
quester will be notified in writing of
the decision.

[45 FR 2653, Jan. 14, 1980]

§85.5 Authority for investigations.

(a) NIOSH officers who have been
issued official NIOSH credentials
(Form No. CDC/NIOSH 2.93) are author-
ized by the Director, NIOSH, under sec-
tions 20(a) (6) and 8 of the OSH Act and
sections 501(a)(11) and 103 of the FMSH
Act: To enter without delay any place
of employment for the purpose of con-
ducting investigations of all pertinent
processes, conditions, structures, ma-
chines, apparatus, devices, equipment,
records, and materials within the place
of employment; and to conduct medical
examinations, anthropometric meas-
urements, and functional tests of em-
ployees within the place of employ-
ment as may be directly related to the
specific health hazard evaluation being
conducted. Investigations will be con-
ducted in a reasonable manner, during
regular working hours or at other rea-
sonable times and within reasonable
limits. In connection with any inves-
tigation, the NIOSH officers may ques-
tion privately any employer, owner,
operator, agent, or employee from the
place of employment; and review, ab-
stract, and duplicate records required
by the Acts and regulations and any
other related records.
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(b) Areas under investigation which
contain information classified by any
agency of the United States Govern-
ment in the interest of national secu-
rity will be investigated only by
NIOSH officers who have obtained the
proper security clearance and author-
ization.

[45 FR 2653, Jan. 14, 1980]

§85.6 Advance notice of visits.

(a) Advance notice of visits to the
place of employment may be given to
expedite a thorough and effective in-
vestigation. Advance notice will not be
given when, in the judgment of the
NIOSH officer, giving such notice
would adversely affect the validity and
effectiveness of the investigation.

(b) Where a request in accordance
with this part has been made by an au-
thorized representative of employees,
advance notice in accordance with
paragraph (a) of this section will be
given by NIOSH to the requester, the
representative of the employees for
purposes of collective bargaining if
such representative is other than the
requester, and to the employer.

(c) Where a request in accordance
with this part has been made by any
employer, advance notice will be given
by NIOSH to the employer. Upon the
request of the employer, NIOSH will in-
form the authorized representative of
employees of the visit: Provided, The
employer furnishes NIOSH in writing
with the identity of such representa-
tive and with such information as is
necessary to enable NIOSH promptly to
inform such representative of the visit.

§85.7 Conduct of investigations.

(a) Prior to beginning an investiga-
tion, NIOSH officers shall present their
credentials to the owner, operator, or
agent in charge at the place of employ-
ment, explain the nature, purpose, and
scope of the investigation and the
records specified in §85.5 which they
wish to review. Where the investiga-
tion is the result of a request sub-
mitted by an authorized representative
of employees, a copy of the request
shall be provided to the employer, ex-
cept where the requester or any person
authorizing the requester pursuant to
§85.3-1(e)(2) has indicated that NIOSH
not reveal his name to the employer, in

§85.7

which case a summary of the basis for
the request shall be provided to the
employer.

(b) At the commencement of an in-
vestigation, the employer should pre-
cisely identify information which can
be obtained in the workplace or work-
places to be inspected as trade secrets.
If the NIOSH officer has no clear rea-
son to question such identification,
such information shall not be disclosed
except in accordance with the provi-
sions of section 20(a)(6) and section 15
of the OSH Act or section 501(a)(11) of
the FMSH Act. However, if NIOSH at
any time questions such identification
by an employer, not less than 15 days’
notice to an employer shall be given of
the intention to remove the trade se-
cret designation from such informa-
tion. The employer may within that
period submit a request to the Direc-
tor, NIOSH, to reconsider this inten-
tion and may provide additional infor-
mation in support of the trade secret
designation. The Director, NIOSH,
shall notify the employer in writing of
the decision which will become effec-
tive no sooner than 15 days after the
date of such notice.

(c) NIOSH officers are authorized to
collect environmental samples and
samples of substances or measurements
of physical agents (including measure-
ment of employee exposure by the at-
tachment of personal sampling devices
to employees with their consent), to
take or obtain photographs related to
the purpose of the investigation, em-
ploy other reasonable investigative
techniques, including medical exami-
nations of employees with the consent
of such employees, and to question pri-
vately any employer, owner, operator,
agent, or employee. The employer shall
have the opportunity to review photo-
graphs taken or obtained for the pur-
pose of identifying those which contain
or might reveal a trade secret.

(d) NIOSH officers shall comply with
all safety and health rules and prac-
tices at the place of employment being
investigated, and they shall provide
and use appropriate protective clothing
and equipment. In situations requiring
specialized or unique types of protec-
tive equipment, such equipment shall
be furnished by the employer.
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